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had; and the evidence shows that it is not
guch a fraternal beneficlary assoclation as Is
defined by section 1 of the Acts of this state
of 1500, p. 103, ¢ 115, relating to fraternal
benellciary associations, and falls to show that
it is such a DLeneflclary association as Is re-
lieved from the provisions of the iusurance
laws of thls state; and hence the evidence
does not show that the defendant is en-
titled to be relieved from the provislons
of the insurance laws of this state provid-
inz for 12 per cent. penalty and reasonable
attorney’s fees; and hence I hold defendant
liable for both the sald penalty and attor-
ney's fees”

Opinion. »

1. There 18 no asslgnment of error com-
plaining of the foregoing findings of fact
ns unsupported by testimony; and therefore
appellant must be regarded as acquiescing
in the correctness of the findings, and the
nppenl must be disposed of upon the same
theory,

2, One of the defenses relled on i8 by-
Inw 5355 appellant’'s contention belng that it
was binding upon the assured and the bene-
ficiaries in the poliey, and resulted in seal-
ing the policy from $5,000 to S200{(, the
amount paid by appellant before suit was
brought, Appellees contend that as the by-
Inw referred to was enacted after the polley
or certifiente was issued, and was not con-
sented to by them or the assured, it cannot
affect their rights, and they cite declsions
from other jurisdietlons which support their
contention.  They also contend that under
the facts presented In this ease, if the by-
law be considered walld, the polley should
not be scealed, This contentlon is founded
itpon the provise embodied in the by-law
to the effect that the face value of benefit
certificatez shall be paid, so long as the
eiergeney fund of the order has not been
exhnusted, and the fact that at the time
of the death of the assured, and at the
date of the proof of her death, the fund
referred to had not been exhangted, but was
then over $400.000, While the writer be-
lieves that appellees are corvect In both con-
tentions, the decision of thiz court s rested
upon the correctness of the latter contention,
~The provise In by-law 55 states In clear and
nnambiguons language “that the face value
of the benefit cortifieate shall be paid, so
long as the emcrgency fund of the order
ling not been exbausted, if the member shall
at the thme of death e a member of the
order in good standing, and shall have com-
plicsdd with all the laws, rules, and regula-
Mons of the erder,” The words “face value"
nmlonhtedly mean the anmount stated in the
biuly of the certilieate as payable upon the
death of the assured, which in this case was
F5.00H,  Therefore, the emergency fund not
being exhausted, according to the very terms
of the by-lnw itself the eotive $35,000 was
owing and due,
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3. The release exceuted by the appellees
was without consideration, except as to the
52,000 then pald on the debt, which is not
involved in this suit. Appellant never de-
nied llability in toto, but always conceded
its Mability for $2,000, the amount which
it pald; and therefore, having pald nothing
more than its conceded lability, the recelpt
or release was without consideration as to
the remainder of the debt. Franklin In-
surance Co. v, Villeneuve (Tex, Civ. App.) G0
8. W. 1014, 68 8. W. 203,

4. The trial court properly execluded the
amended by-law of 1901, because the same
had not been pleaded, The plaintiffs sued
upon a written contract, which, If the facts
alleged in thelr petition were true, entltled
them to recover; and, If the defendant songht
to defeat such recovery on account of a sub-
sequent change in the contract (and such
sgeems to have been the purpose for which the
excluded by-law was offered), then It de-
volved upon the defendant to speclally plead
such change.

5. Having failed to pay the full amount of
the polley or certificate at maturity and after
demand, the defendant became ltable, under
the statute regulating insurance,. for 12 per
cent. damages and reasonable attorney’s foes,
unless it was made to appear that it was a
fraternal beneficlary association, as defined by
the act of May 12, 1800, Aecording to the
findings of the court, this was not shown, and
therefore appellees were entitled to recover
damages and attorney’s fees. AMutual Reserve
Fund Life Ass'n v. Payne (Tex. Clv. App.)
32 8. W. 1005,

@, There are some other minor questions,
which we deem It unnecessary to discuss In
this oplofon. They have been duly considered,
and our conclusion i3 that ne reversible error
has been shown.

Judgment affirmed.

HENNING et al. v. WREN et al,

(Court of Civil Appeals of Texas. May 27,
10063.)

ADVERSE POSSESSION—JOINT AND SEVERAL
PLEA=DEEDS—DESCRIPTION—RECORD—
BUFFICIENCY=—PAYMENT OF TAXES,

1. In trespass to try title against several de-
fendants, the answer set up that, if plaintiffs
ever had any caunse of action against defend-
anta, it was barred by limitations, beecause de-
fendants and those under whom they clajmed
had had adverse possession of tone land for
more than five yenrs, and that “each of the
defendants say that, if plaintiffs ever had any
cause of action, such actlon is barred by the
stutute of limitations, which they and each
of defendants plead in bar of this action.”
etk 1o plead the statute jointly and severally
for each of defemdants, so as to allow them to
prove limitations separately as to the particular

portions of the entire teact sued for.

2. Where n deed described land “as my un.
divided cne-half interest in the David Wilson
league and labor of land,” but the desd as re-
eorided deseribed it as the Dapiel Wilson sur-
vey,” the record was insullicient to support the
five-year stutute of limitations.
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3. In the absence of a statement of facts, it
will be presumed that there was sufllclont evi-
dence to warrant findings of the trinl court,

4. Where the grantee in 8 recorded deed
ays taxes on the number of acres called for
n hizs deed, actnally believing he s paying
for the foll quantity in his posecesion, he is
uot deprived of the benefit of the five-year stat-
ute of limitations, merely because his troct is
Inrger than he supposed.

On Rehearing.

5. Where the record of a deed to an undi-
vided interest in a survey of land was defect-
ive for failure to deseribe the land as it was
deseribed in the deed, the defect could not be
cured by parol,

Appeal from Distriet Court, Caldwell Coun-
t¥; L. W. Moore, Judge.

Action by Alice V. Henning and others
agninst James A. Wren and others. From a
judgment for defendants, plaintiffs appeal.
Reversed as t6 defendant Parke alone,

W. G. Barber, E. B, Coopwood, and P, N.
EBpringer, for appellants. A, B, Storey, 8 B.
MeBride, and Walton & Walton, for appellees.

STREETMAN, J. Appellants, as heirs of
Mrs. Ophella P, Wilson (who was afterwards
Mrs. Talbot, and fnally Mrs. Henning),
sought in this action to recover an undivided

half Interest in the Danlel Wilson league and |
| sald Albert Henning until the 25th day of Xo-

Iabor of land in Hays county, Tex. Upon
change of venue to Caldwell county, a trial
was had without a jury, and the court found
the following facts:

“{1) On the Oth day of October, 1520, David
Wilson and Ophelin P. Morrell were married
at Vineennes, in the state of Indiana, and emi-
grated together to the state of Texas and
county of Harrisburg, where they arrived in
1835,

2y ‘That on February 2, 1838, sald David |

Wilzgon appenrcd before the board of land com-
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missioners of sald Harrisburg county and |
made the proper proof, upon which said board |

fssued to him, as a married man, a written
certificate for one league and labor of land,
which certificate is the basis for the patent to
the land In controversy.

*“(8) That prior to the 3d day of July, 1847,
gald David Wilson died, leaving surviving him
only one child, named James M. Wilson, and
his widow, Ophelia P, Wilson, .

“(4) 'That on July 3, 1847, the state of
Texas, by patent No. 433, vol. 15, granted to
the heirs of sald David Wilson, deceased, the
league and labor-of land desgeribed in the pe-
tition of plaintiffs in this cause, and In con-

troversy in this suit; it belng survey No. 83 |

and abstract No. 476,

“{5) That sald Ophelia P. Wilson was the
wife of the original grantee, David Wilson, at
the date of the izsuance of sald certificate and
at the date of the accrual of his right thereto,
and as such she owned an undivided half in-
terest In sald land In ber community right.

“{6) Prior to the 31st day of March, 1832,
0. P. Wilson intermarried with one James
Talbot, and wasg the wife of sald Talbot on
gaid date and prior and subsequent thereto.

(Tex,

“{7) That on sald 31st day of March, 1852,
enid Ophelia . Talbot, joined by her lmsbandg,
James Talbot, executed and delivered to
Francis Brichta a deed, attempting or purport-
Ing to convey all sald land. In sald deed it ie
retited that she, as the widow of David Wil

gon, owned an undivided one-half interest jn

enid land, and that James M, Wilson, as the
son, owned the other undivided one-half inter-
est.  Bhe attempts to convey the whole survey
of the land by this deed, reciting that her son,
James, 13 a minor, and that she has been
authorized to convey his Interest by certain
orders from the First district court of the elty
of New Orleans, state of Louisiana, This deed
is properly acknowledged by the husbanpd,
James Talbot; but the purported acknowledg-
ment thereof by the wife, Ophelia I'. Talbo,
was and is defective, and not In complinnee
with the requirements of the law. Sald cer-
tificate of acknowledgment of the wife wholly
fails to show that the instrument was ex-
plained to her In any way by the officor, and
further fallz to show In any way that sl
acknowledged to the officer that she did not
wish to retract same.

“(8) On May 15, 1855, sald Oplelia I' Tal-
bot marrled Albert Hennlng, and continuonsly
thereafter was the wife of and lived with the

vember, 1802, when sald Albert Henning died.

“() ‘That sald Ophelin herself died on the
12th day of August, 1897, Intestate, and there
has been no administration upon her estate,
and no necessity has ever existed therefor.

“(10) That sald Ophella was the mother of
only two children; that is, the plaintill Alice
V. Henning, who was born in 1557, being the
daughter of sald Ophelia and her last husbaml,
Henning, and the other chlld being the sald
James M. Wilson, by ber first busband, David
Wilson.

“(11) That sald James M. Wilzon dled in
Harrie county, Tex., intestate, and no adinin-
istration was ever had upon his estate,

“{12) That James M. Wilson was married
in 1858 to Artimisia Habermacher, by whom
he had three children; that is, the plaintiffs
Charles A, Wilson, Ophelia Black (whose hus-
band is Peter Black), and Jas. M. Wilson.

“(13) That sald Artimisia also died prior to
the institution of this suit, and In the early
part of 1507, and that sald three chiliren were
the only children of the gaid Artimisia and the
enid James M. Wilson.

“(14) That the sald Ophella P. Wilson
never sold or conveyed her interest in the gl

| land, and never attempted to do so, except by

the sald deed executed to sald Drichia, as
sbhown above.

“{15) That plaintiffs each claim the wndi-
vided one-balf interest In said lamnd involved
in this sult through the sald Ophclia P, Wil-
son, who I8 common source of title as to such
undivided one-half Interest.

“1G) That the title to sald land, ns con-

veyed by the sald deed from sald Oplelia Tal-
bot and ber husband, attempting to convey all
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of the survey, one-half for herself and one-
half for her som, to sald Brichta, passed by
successive conveyances, duly executed, ae-
knowledged, and recorded, to Mrs. Emma
Burleson, John T, Allen, and D, O, Os-
born; the s=ald Mrs, Emma Burleson own-
Ing an undivided one-balf thereof, and
the sald Allen and Osborn owning the oth-
er oné-half thereof. That on the 21st day
of April, 1871, the sald Mrs. Burleson,
Joined by ber husband, on the one hand, and
Allen and Osborn, on the other, executed par-
tition deeds, by which they conveved in sev-
eralty to sald Osborn and Allen all the land
Iying north and east and mnortheast of the
partition lne, and by which they conveyed to
gald Mrs. Burleson in severalty all the land
Iying west and south and southwest of sald
partition line; the sald partition liné being set
out in eald partition deeds, the same as set
out In the amended original answer of defend-
ants In this cause,

“(17) That on the 16th day of February,
1550, sald Allen and Osborn conveyed to the
defendant Jas. A. Wren, by deed of that date,
all the land lying northeast of said partition
line, deseribing it as containing 250214 acres,
more or less. This deed was regularvly ae-
knowledged for record by the grantors, and
properly recorded in the deed records of Hays
county, Tex., on March 3, 1880,

*“(18) On June 30, 1871, said Emma Burle-
son and her husband, Ed. Burleson, by deed,
properly acknowledged, and duly recorded Im-
mediately thereafter, conveyed to Joseph D,
Sayers that portion of sald survey lying south
of snld divislon line; and on Mareh 11, 1578,
by deed of that date, properly acknowledged,
and Immediately thereafter recorded, sald
Eayers conveyed to W, O. Hutehison the land
80 conveyed to him by same description.

“(19) On September 12, 1882, W, 0. Hutch-
fzon, by deed of that date, duly recorded on
September 20, 1882, In the deed records of
Hays county, conveyed to D. A, Nance and
8. N. Heard nine different tracts of land in
Hays county, Tex.; one of them belng de-
scribed as 2,804 acres, the west half of the
David Wilson leagoe and labor of land, and all
thereof lying southwest of said division line.
Toe@0) On Aprll 8, 18%4, D, A. Nance and
wite, by deed of that date, duly acknowl-
edged, and recorded on April 19, 1884, in the
deed records of sald Hays county, conveyed to
the defendgnt O. G, Parke an undivided one-
halt interest in the same lands conveyed by
the sald deed from W, O. Hutehison to Nance
and Heard by a like deseription,

“121) On the 25th day of January, 1887,
gnld 5. M. Heard executed, properly acknowl-
edgzed for record, and delivered to the de-
fendant O, G, Parke a deed In writing of
which the following 18 an exact copy:

“Btate of Texns, County of Have., Know
all men by these presents, that I, & AL
Heard, of sald state and county, for and
in consideration of the sum of twenty-five

hundred and twenty-five dollars, eash to me In
band paid by 0. G. Parke, of sald state and
county, the receipt whereof I do hereby
acknowledge, have bargained, sold, aliened,
transferred, and conveyed to the sald Parke,
to have and to hold to him and his heirs, for-
ever, all of my Interest, which Is an undivided
one-half interest, In the following tracts and
parts of tracts of land situated In Hays coun-
ty and state of Texas, to wit: My undivided
one-half interest In the David Wilson survey,
containing 1,664 acres; my one-half un-
divided interest in the R, J. Smith G40-ncre
survey; my undivided one-half interest in the
1,006 acres out of the Martha Andrews 1,250-
acre survey—the aforesaid tracts of land be-
Ing owned by myself and the sald Parke In
equal undivided interest, and hereby convey
to him my undivided one-half Interest In
each of sald tracts. The 1,000-ncre Martha
Andrews survey Is all of sald survey except
274 acres. The sald Parke has conveyed to
me his undivided one-half by deed of this
date, and sald 274 Is described In sald deed;
and for the better description and identifea-
tion of the aforesald tracts and parts of
trocts of land, reference is here made to all
of the title papers, and to the record of the
game, and to plat and map made by Otte
Groos, the county surveyor of Hays county,
Mark A. And the sald Heard, for myself,
my heirs, and legal representatives, da war-
rant the title to the undivided one-half in-
terest In sald tracts of land hereln conveyed,
and will defend the same against the clajms
of all persons clalming or to clalm same by
lawfual title.

* “Witness my hand this 25th day of Jan-
uary, A. D 1887, 8. M. Heard.'

“The plat referred to in sald decd was not
Introduced In evidence and was not of record.
That eald deed was filed for record on its
day of executlon, and wns recorded on the
20th day of Jannary, 1857, in Book V, pages
40, 41, of the deed records of Hays county,
Tex. That the clerk of the county court of
Hays eounty, in recording sald deed, did ac-
curately transcribe same upon the records,
except, where there Is written In the deed
‘David Wilson,' it s written upon the record
of gaid deed ‘Daniel Wilsen'; the result belng
that the deed shows upon the record exactly
ag originally written, exeept *‘Danlel Wilson®
is substituted for David Wllson.'

*{22) On the 10th day of October, 1887, the
state of Texas granted to the defendants O,
G. Parke and 8. M. Heard, as asslgnecs of
Martha . Andrews, a patent, Xo. 517, vol.
16, for 1,280 acres of land, which land was
and I8 in fact part of the same land covered
by the grant heretofore made to the helrs
of David Wilson. That =ald patent was duly
filed and recorded in the deed records of Hays
county, Tex., on March 8, 1888,

“(23) By deed dated January 25, 1887, and
at once thereafter recorded In sald deed
records, 0. G, Parke conveyed to 8, M, Heard
the former's undivided one-half interest In
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274 acres of land covered by the sald An-
drews patent, describing said 274 acres s
being all thereof Iying south and west of a
certain line fdentifled and described in said
deed,

“{24) By deed dated March 5, 18588, and
recorded in zald deed records on March 12,
1388, said 8. M. Heand and wife conveyed
an undivided one-half Interest In a pumber
of tractz of land, inecluding the sald 274
acres, to Jolm W. IHerndon; and by deed
dated May 11, 1880, =aid John W, Herndon
conveyed {o the defendant B, F. Herndon an
undivided one-half interest in a number of
tracts of land, one being deserlbed as con-
taining ‘274 acres out of the Martha E Dar-
den survey of 1280 aeres. This deed refers
for further description to the deed to Jolm
W. Herndon, shown in next preceding find-
ing of fact; and the word ‘Darden’ was writ-
ten therein by the mutual mistake of the
parties, Instend of the word ‘Andrews.

“123) The defendant James A, Wren in-
closed all of the land clajmed by bim, and
Iying north, northeast, and east of the sald
partition lpe fixed in the partition deed be-
tween Buorleson, Allem, and Osborn, in the
latter part of 1886, and the first of 1557; the
Inclozure being completed by the 1st day
of May, 1887, Since that date sald James A.
Wren has used, occupled, and enjoved the
land so cloimed by him, helding the same
peacefully and adversely to all persong, and
clalming same as his own under desds duly
reglstered, and paying taxes {hercon, as
herein shown, Pelor to hig inclosure of sald
Innd, and subsequent to his purchase thereof,
his wife died intestate, leaving only two heirs
at law; that l1a, the defendants Jolin Wren
and Mack Wren, The ecommunity one-half
Interest of thelir mother vested by inheritance
in these two children, and the occupancy and
claiming of the land by the father bhas been
for himself and bis sald two echildren; they
living with him,

“(20) Since, for and before the sald year
1887, Wren bas rendered, as appears from
the assessor’s rolls, collector's rolls, and the
original tax receipts, for taxes, 2,032 acres
of land, showing the orlginal grautee as David
Wilson. Such rendition has nlso shown the
abstract number of the survey as No. 470,
except for the years 1806 and 1597, for erch of
which years the rendition so made by the
sald James A. Wren shows the abstract num-
ber as 475, None of the renditions made by
the sald Wren show the certifiente number,
nor the survey number of the sald land, nor
the number of the patent, nor do they In any
way describe the particular land =o rendered
by him, except only to show, as the name of
the grantee and the owner, “Tames A, Wren';
as the absiract number, *476," for the various
Fears cxcept 1806 and 1857, when it is shown
a8 470"; as the nnme of the original grantee,
‘David Wilson'; and as the number of acres
rendered, ‘2,202 The reccipts for the taxes

lssued to the defendant Wren correspond with
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the renditions so made by him, and do not
further describe the land.,

“27) The defendants John Wren andg

Mack Wren made no rendition for taxes, and
pald no taxes upon sald land, or any part
thereof; but in paying same thelr father,
James A, Wren, did so In recognition of thelr
rights therein and for their benelit,

“(28) The defendant 0. G. I'arke, In the
latter part of 1386, Incloged and took pos-
session of all that portion of the David Wil
son survey lying south, sonthwest, amd west
of the =zald partition line, and has sinee thew
ocenpied same continuously and adversely
to all other persons, claiming same as his
own; except only the 274 acres above de-
scrlbed.  The sald Parke, prior to the yenr
1892, and for that year, and for cach sue-
ceeding year, has rendered for taxes 1,004
acres of the David Wilson survey, and paid
the taxes thercon under such renditfon.
The rendition did not otherwise describe
the particular land paid upon, except by
showing, as.the name of the owner, ‘0, G,
Parke'; as the abstract number, “47¢: as
the original grantee, ‘David Wilson'; and
as the number of acres rendered, ‘1,004,
No survey number, nor certificate number,
nor patent number are shown by such ren-
ditlon, and the taxes paid by the deferlant
Parke were pald under such renditions,
only from 1884 to 1887 said arke paid on
230014 acres of the Wilson league, aud from
1887 to 1001 he pald on 1,604 acres of the
Wilson and 1,006 acres in the nome of An-
drews 1,280-nere survey, that had Leen pat-
ented over the Wilson in 1887, Sald Parke
also rendered, as stated, prior to and for
the year 1502, and for each suceeeding year,
1,006 acres of the land wpon the M. I3 An-
drews  survey, which renditlon docs not
gshow the survey mnumber, the ecortifieate
nomber, nor abstract number. It does not
otherwize describe the partieular lands ren-
dered, except only by showlng as the name
of the owner, *0. G.-Parke'; as the abstract
number, ‘G39°; as the originnl grantee, “AL
E. Andrews'; and as the number of acres
rendered, ‘1,006, The payment of taxes hy
the sald Parke was made under such ren-
dition only.

“(20). Defendants Heard and Herndon, in
the Iatter part of 18586, jnclosed and took ac-
tual possession of the,274 ncres of lamd, and
bave gince then had and held actual peaee-
able possession thereof, cloiming suvue ad-
versely to all persons and ns their own.
For the year 1802, prior thereto, amd contin-
wonsly ginee then, said Heard and 1erndon
have rendered and pald taxes upon 274
acres of the sald M, E. Andrews survey.
The renditiong made by them as hasis for
the payment of such taxes did not show
survey number nor the patent number of
gaid land, nor otherwlse deserile the par-
tienlar land paid upon, except only o show
as the name of the owner, *IMeard and Hern-
dou'; as the abstract number, "G as the
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certificate number, ‘1,204°; as the original
grantec, "3l E. Andrews'; and as the num-
ber of acres, ‘274

“(@0) On March 6, 1801, the state of Tex-
as patented to A, Wyschetski, as assignee of
the Texas Central Rallvond Company, 3141
acres of land, known as ‘Survey No, 3
This 314% acres of land s In foct part of
the sald David Wilson survey; it being
placed upon land which was not vacant,
but which was already covered by the Da-
vid Wilson survey. Sinee and including
the year 1802 taxes have been each year
regularly assessed upon sald survey In the
name of A, Wryschetski, and taxes so as-
gessed have been pald by sald A, Wyschet-
gki, and none of the defendants have pald
the taxes upon said land, unless same was
paid by the defendant James A, Wren, un-
der sald rendition of 2,302 acres, shown as
being upon the David Wilson survey.

“(31) For the year 1802, and each year
gince then and prior thereto, there wns reg-
ularly assessed in the name of ‘Unknown
Ownper” 630 acres of the David Wilson sur-
vey, abstract No. 476, and the taxes so as-
sessed against sald 639 acres In the name
of ‘Unknown Owner' have not been paid by
any of the defendants, unless same were

pald under their several renditlons herein |

above shown,

“{32) The testimony tends- to show that
the sald David Wilson survey i3 consider-
ably In excess In acres of the amount ealled
for by the patent. The testimony tends to
show, and the plalntiffs ask the court to
find, that there is as much as 3141 acres
of sald Wilson survey over and above the
2,802 acres a8 rendered for taxes by defend-
ants Wren, and lying on the north, north-
enst, and east slde of sald partitlon ling;
and the evidence further tends to show, and
the plaintiffs ask the court to find, that
there s Iying on the other side of sald line
as much ag 630 acres of sald Wilson survey
over and above the 1,664 acres thereof ns
rendered for taxes by defendant O, (3,
'arke, and over and above all of portlons
of snld Wilson survey covered by the An-
drews patent, But the court, although so
requested by plaintiffs, declines to find In
any way on the question of exeess in nere-
ange or the amount thereof, because the
court holids game to be wholly immaterlal,
ng, defendants having paid on as many
acres as thelr title papers call for, and as
many acres a8 they thought they had, any
excess in acreage eannot defeat their title
by limitation to’ all the land. The M. E.
Audrews survey all lies upon the south,
southwesi, and west side of sald partition
line, and the sald Texns Central Rallrond
Company's sorvey lea upon the mnorth,
Horthmst, and east side of sald partitlon

ne,

“(33) In making his sald rendition of 2,302
acres upon sald Wilson survey, sald Wren

intended thereby to render and pay taxes
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on all the Wilson survey which he had, In-
cluding the land covered by sald Texas Cen-
tral Iailvoad Company's survey, which he
has all the time clalmed, and yet claims,
and has possession of as part of sald Wilson
BUrVey.

“(34) S8ald Parke has during these several
years supposed that said renditions of the
1,664 acres of land of the sald Wilson sur-
vey and 1,006 acres upon the sald Andrews
survey covered all the land which he had
within the limits of the Wilson survey, and
in paying taxes under such renditions his
purpese has been to pay upon all the Wilson
survey owned or clalmed by him.

“33) At the time the sald Andrews sur-
vey was loeated by the sald Parke and
Heard, they then thought the land thereby
covered was part of the Wilson survey, and
part of the land clalmed by them uwpon the
Wilson survey; but on account of the ex-
cess In acreage of the sald Wilson survey,
and as a precaution, and upon the advice
of the county surveyor of Hays county,
they filed upon sald land and caunsed same
to be patented to them as assignees of Al
E. Andrews.”

There I8 no statement of facts In the ree-
ord. The court concluded that the defend-
ants had established thelr defense under
the five-year statute of limitation, and ren-
dered judgment accordingly.

The third and four assignments of er‘rr
complain of the admizslon of evidence to .Ap-
port the plea of limitation, and of the juds-
ment based thereon, because it Is claimed to
be at varlance with the plendings on that is
sne, Appellants insist that the answer of the
defendants iz a joint plea of limitatlon as to
the whole tract, and that under this plea they
ghould not have been permitted to prove lim-
itatlon separately as to particular portions of
the tract. We do not deem [t necessary to
determine what the result would be If the
pleading was ag claimed. The portion of the
answer setting up the five-year statute on
which the judgment was based {5 as follows:

“(Z) And, further answering, defendants
say that, If- plaintifs ever had any cause of
actlon against the defendants for the land
sgued for, the same has long been barred by the
statute of Hmitatlon of five years, because
they say that they (defendantd) and those un-
der whom they claim have had the actual,
peaceable, adverse, and quiet possession of
snld land sued for, using, enjoying, posacss-
ing, and cultivating the same, and paying the
taxes thercon, and claiming the same under
a deed or deeds duly registered for more than
five yenrs next before the institution of this
suit, and they and each of defendants say that
it plaintiffe, or cither of them, ever had any
cause of actlon agninst them for said land, snld
action is barred by the statute of limitations
of five years, which they and ench of defend-
ants here plead In bar of thiz sald action.”

It 18 evident that this answer pleads the
gtatute jolntly and severally for each of the
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defendants, Had only one of the defendants
been sued and plended lmitation as to the
whole tract, we do not doubt that he could
have recovered any portlon of the tract which
the evidence might bave shown him entitled
to under the statute, although bhe might vot
have sustained his defense as to the whole.
80, each of the Jdefendnnts having pleaded
limitatlon as to the whole tract, we see no
reason why they should not have been per-
mitted to hold the portions, regpectively, to
which they established their defense of lim-
itation.

The fifth assignment of error attacks the
deed from 8 M. Heard to 0. G. Parke, and
the record of said conveyance, as Insufficient
to support the five-year statute of limitation,
We are of opinion that this asslgnment should
be sustained, The description in the deed
as recorded I8 as follows: “My undivided
one-half interest in the Daniel Wilson survey,
containing 1,66415 acres,” Had the deed been
recorded as It Is written, it would probably
have been sufficient; but almost the only fea-
ture of the description which would serve to
identify the land conveyed was the name of
the survey, and this was so changed in record-
ing the instrument that thlis means of Identl-
fieation was not only destroyed, but rendered
positively misleading. The object of the
statute In making reglstry of the deed, neces-
sary to enable the possessor to avail himself
of the five-year limitatlon, is to give notice to
the owner that the defendant In possession is
clalming under the deed; and, If there s such
falsity or uncertainty of description as that it
will not answer the purpose intended, it can-
not be consldered a deed duly recorded under
the statute., Flapnagan v. Boggess, 46 Tex.
833; Ellpatrick v. Sisneros, 23 Tex. 134,
While it may not be necessary to literally
transcribe an Instrument, in order to gay that
it is duly registered, yet there should certainly
not be such an error in recording it as to de-
gtroy the effect of the descriptive part of the
instrument. We cannot believe that a record
purperting to show a conveyance of an “undi-
vided one-half interest in the ‘Danfel Wilson
survey,’ containing 1,664 acres,” would im-
part notice that the grantee was claiming an
undivided half interest of 1,604% acres in the
“David Wilson league and labor.”

The remaining asslgnments complain of the
insufficiency of the evidence to show payment
of taxes for the time required to complete the
bar of the statute. It will be observed that
dering the years 1896 and 1807 the defendant
James A, Wren rendered bis land under ab-
stract No. 473; the correct abstract number
being 476, For these years, however, the
name of the survey was correctly given, as
well as the name pf the owner. There being
no statement of facts, we cannot tell what
other evidence the court may bave acted upon
in finding, as it must have found, that the pay-
ment was made upon the lands In controversy.
It 18 not shown, as it was In Dutton v. Thomp-
son, 8BS Tex. 116, 10 8. W. 1020, that there
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was another survey In the county to which the
description would apply, and that the land
rendered was  really different from  that
clalmed by the defendant. We will presume,
in the absence of a statement of facts, that
there was evidence sufliclent to warrant the
court in finding that the land rendered, and
upon which payment was made, was the land
in suit, and that the abstract number, as
ghown on the tax rolls, was an errer, but not
sullicient to destroy the ldentity of the land on
which taxes were pald.

It Is insisted, because there was evidence
tending to show that the lands held by de-
fendaunts actually contained a larger number
of acres than rendered by them, that this
would defeat the operation of the statute, at
least as to the excess. The court found that
the defendants rendered as many acres as
their deeds called for, and as many acres as
they thought they had. We do nof hold that
such a disparity might not exist between the
quantity of land held In possession and that
rendered for taxes as to prevent the statute
from running, nor do we hold that the number
of acres called for in the deed is conclusive;
but we do not belleve, where a grantee in a
recorded deed pays on the number of acres
called for in hiz conveyance, actually bLeliev-
ing that he is paying for the full quantity in
his possession, that he should be deprived of
the benefit of the statute, because It may
subsequently be ascertained that his tract is
somewhat larger than he believed it to be,

We have carefully considered all of the as-
glgnments, and find no error, except as shown
in the fifth assignment, This error aflccts
only the portion of the lands claimed by the
defendant O, G. Parke. As to all the other
defendants, the judgment will therefore be -'"'.
firmed. We are unable to determine definitely
to what extent and what portions of his tract
the defendant Parke may be able to hold un-
der (he three-year statute of limitations; and,
ion addition, the findings“of fact are not sutli-
ciently full and definite to enable us to setile
the questions of rents and lmprovements e
tween him and plaintiff. The judgment in fa-
vor of the defendant Parke will therefore be
reversed, and as to him alone the cause re-
manded,

Affirmed In part, and reversed and remand-
ed Io part.

On Rehearing.
(July 1, 1003.)

Appellants and appellee have filed mations
for rehearing of so much of the former judg-
apprellants
have also filed & motion requesting that Judes
ment be rendered {n thelr favor agains appel=
lee Parke for so much of the Jand as ey
would be entitled to recover wnder the de-
elsion hereln rendered. Appeliees © aitenn] that
the description in the deed from & 3. 1}*:"*"'1
to 0. G. Parke is either suflicient In ftseld, u;r :
that it might be made sullicicnt L¥ :'--il'_'l €vis s
dence, and conclude by saying that if the &
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ambiguity in the deed cannot be removed by
testimony, = * * there would seem to be
uo reason for a reversal of the case” We do
not think the defect In the record of the deed
could be cured by parol evidence, and, In this
gltuntion, we understand that appellees would
prefer that the case be not reversed.

Some question has arlsen as to the extent to
which appellants are entitled to recover
against appéllee Parke; sald Parke having
established title by llmitation to an undivided
half interest in the tract in question, and ap-
pellants having sued for an undivided half in-
terest in the land, including sald tract. The
question has not been argued by counsel, but
we have concluded that the recovery should
be for an undivided half only of the portion
to which Parke failed to establish title; that
s, for hn undivided one-fourth of the Parke
tract, after deducting the portions which said
Parke can hold under the three-year statute of
limitations, On account of the absence of
field moteg from the record, and the general
nature of the descriptlon contained in the
findings of fact, we deem It best not to under-
take to render judgment; and, as the case
must be remanded for a partition and adjust-
ment of the questions of rents and improve-
ments, we “will modify our former judgment
reversing and remanding the case as to the ap-
pellee O, G, Parke, and reverse and remand
the case as to sald defendant, with directlons
to the lower court to render judgment for
appellants against sald Parke for fn undi-
vided one-fourth Interest In all the land in
suit Iyving on the west and southwest side of
the partition line established between Mra.
Emma Burlezon on the one part and John T.
Allen and D C, Osborn on the other part, by
deed dated April 21, 1871, except so much
thereof as s covered by the Martha E. An-
drews 1,280-acre survey—this direction being
conclusive only upon the question of title, and
not a8 to the rights of any of the partles con-
cerning partition, rents, or Improvements.

The motlons for rebearing will be over-
ruled.

-———

¥
(3 Tex. Clv. App. 55.)

CASEY-SWASEY CO, et al. v, VIRGINTA
BTATE INS. CO.

{(Court of Civil Appeals of Texas. June 13,
1003.) ]
WITHESSES—IMPEACHMENT—CROSS-EXAM-

INATION=DISCREDITING PAR-
TY'S OWN WITNESS,

1. A witness cannot be impenched by show-
ing Indictments of perjury pending against him,
except on cross-exnmination,

2. A party offering a witness may not im-
peach h[- charactdr. ‘

Appeal from District Court, Comanche
County; J, C. Randolph, Special Judge.

‘Actlon by the Casey-Swasey Company and
others against the Virginia State Insurance
Company., From a judgment in favor of de-
fendant, plalntiffs appeal. Reversed.

CASEY-SWASEY CO. v. VIRGINIA STATE INS. CO.

o11

Geo. E. Smith and Crrick & Terrell, for ap-
pellants. G. H. Goodson, for appellee.

STEPHEXNS, J. Appellee was permitted,
agalnst the objectlons of appellant, to prove
by witness Z. P, West that two indictments
for perjury were pending against him (West)
In the district court of Comanche ecounty,
Tex.; and by witness J. T. Maroney that he,
too, had been indleted In the same court for
the same offense. That It 1s Incompetent to
thus lmpeach a witness, except on Cross-¢x-
amination, 18 well settled. Texas Drewing
Company v. Dickey (Tex. Civ. App.) 43 8, W,
677. True, it has been held by this court
and several others that a witness may be
thus discredited om cross-examination, but
there are numerous authorities, including
gome from our Courts of Civil Appeals, to
the contrary. See cases clted by us in Texas
Brewing Company v. Dickey, supra, and the
following, cited by appellants: Hill v, Dons
(Tex. Clv. App.) 37 8. W. 633; Freedman v,
Bonner (Tex, Clv. App) 40 8 W. 40;
Kruger v. Spachek (Tex. Civ. App) 54 8.
W. 200: Van Bokkelen v. Berdell, 130 N. Y.
141, 20 N. E. 254; Stanley v. Insurance Co.
(Ark.) G0 8, W. 432; Hendrickson v. Com.
(Ky.) 64 8. W. 034; Lewls v. Com. (Ky.) 42 8,
W. 1127; Miller v. Curtis, 158 Mass, 127, 32 N,
E. 1030, 85 Am. St. Rep. 469, The rulings
In thizs instance are not brought within the
exception to the general rule, since the record
refutes the ldea that this testimony was
drawn out on cross-examination. It was not
until after West, who was an important
witness for appellant, had been examined in
chlef and cross-examined, and not until after
appellant had rested, and appellee had offered
him a8 a witness, as appears from the state-
ment of facts, that the fact of his having
been. Indieted was proven. Maroney was
not offered as a witness by appellant at all,
though his testimony In the main was favor-
able to appellant, agreelng substantially with
that of West; and the fact of his having
been indleted appears to have been drawn out
on his divect examination by appellee. The
bills of exception, besides showing that the
testimony was introduced on the trial over
objection, only show the questions, answers,
and oebjections, and do not, therefore. of
themselves show how it was Introduced; but,
read in connectlon with the agreed statement
of facts, leave mo room for the inference
that it was drawn out on cross-examination,
partlcularly ns to witnesa Maroney. The ob-
jections stated In the bills of exception were
prima facle good, and the record, as a whole,
go far from bringing the case within the ex-
ceptlon to the general rule, which exception
at beet resta upon  conflicting authority,
affirmatlvely excludes that vlew, at least as
to Maroney.

Another well-settled rule of evidence waa
violated In the admission of this testimony
of Maroney—that which forblds the impeach-
ment of the character of & witnesa by the
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