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= What is BLM’s planning regime 7oday with
respect to subsurface rights?

= What is being proposed - 7omorrow

= What is the Impacton private and State
subsurface mineral rights?
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Today

= National Environmental Policy Act
= Federal Land Policy and Management Act
- requires public lands to be managed . . .

“on the basis of multiple use and sustained yield.”

in @ manner that will protect the quality of scientific,
scenic, historical, ecological, environmental, air and
atmospheric, water resource and archaeological values.”

“in @ manner which recognizes the Nation’s need for
domestic sources of minerals, food, timber, and fiber.”

‘and so as to take any action necessary to prevent
unnecessary or undue degradation.”
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Tomorrow — Proposed

www.bim.qgov: BLM Planning 2.0 will shift planning to Landscape-
Scale approaches to resource management with a "net benefit
goal, or at a minimum, a no net loss goal.”

Developed as a result of DOI Secretary Jewell’s Order No. 3330 — “Improving
Mitigation Policies and Practices of the Department of Interior” (October 31,
2013) and BLM's " Interim Policy, Draft — Regional Mitigation Manual.”

Two webinars — livestreamed — and one live meeting.
60-day comment period; extended 30 days; closed May 25, 2016.
BLM RAC's — no stakeholder coordination.

No NEPA analysis — Categorical Exemption.
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Tomorrow — Proposed i

= Planning areas will change from intra-state boundaries
to “eco-regions.”

North Slope:
.—__ [NOS)

= “Landscape-Scale”
Planning.

Central Yukon

= Washington
office will make

Southern

determination as to i g;::
which State office ‘ L
will lead and e 2, Chituahuan
determine |

Plan content.



1} The chart shows

minimum planning

requirements according to

law, regulation, or BLM

s policy. BLM managers

A can go bevond these

requirements as needed or
desired.

pROVING 0L

Analvze the
anagement S

Conduct Scoping
= Provide a mininnum 30-day
. . 2) Boxes around steps
SRR et

= Document results in a ents.

SCOpInE TEpOort 3) Inventory of resource
extent and condition should
occur as nceded, but is
most useful prior to the

analwsis of the
management situation.

Abbreviations:

EIS — Environmental

Impact Statement
Prepare a Draft RMP NOI ~ Notice of Intent
(Amendment) Dratt EIS NOA ~ Notice of
Aovailability

RMP ~ Resource
Management Plan

"BLM must publish a notice in
Prepare a Proposed RMP The Mefernlegnter

. * States can negotiate a shorter
(Amendment)/Final EIS review period ith the Governor.

= % If changes are significant. issue a
notice of significant change and
provide a 30-day comment period.

Waiver Allowed

Prepare Record of Decision/Approved RMP No Public Input
(Amendment)

PROTEST GROUNDS ARE NARROWED 6
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Western Governor’s Association

Planning 2.0 spawns 'More Confusion than Clarity’
Phil Taylor, E&E reporter
Published: Thursday, May 26, 2016; Excerpt.

. A Bureau of Land Management proposal to update how it revises land-use plans in the West would erode the influence of
governors and place new burdens on local governments, according to the Western Governors' Association.

" The bipartisan WGA said BLM's draft rule would "create more confusion than clarity, " which could have been
avoided through meaningful consultation with Western governors.

" "Western Governors do not believe the Proposal presents positive changes in preparation, revision or amendment of
land use plans," the governors wrote in their comments on the rule to BLM yesterday.

" The Denver-based organization representing governors from 19 states and U.S.-flag islands is the latest entity to raise
concerns over the BLM proposal, known as "Planning 2.0."

. WGA said BLM failed to consult with governors prior to publishing the rule. Provisions in the rule
would shorten public comment timelines, eliminate some notifications in the Federal
Register and restrict the scope of gubernatorial "consistency reviews" that ensure BLM plans
don’t conflict with local plans, WGA said.

= The reduced timelines for public comment "will increase burdens on states, local governments and the public.”
Language in the rule would restrict the types of state land or wildlife plans that could be considered in consistency
reviews, which would be "especially problematic for states engaged in management of threatened or endangered
species with vast ranges spanning multiple BLM planning areas,” WGA said.

. BLM plans to issue a final rule around September, according to the White House's latest regulatory agenda.
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IMPACTS - Proposed Planning Rule

= New Plan Component = Resource Use Determinations

= will identify areas of mineral estate to be ‘excluded or
restricted’ to achieve goals and objectives of the Plan.

IMPACT: As mineral estate is excluded or restricted
adjacent to State lands, lessens value or lost
opportunity for mineral development.

= Plan Objectives will now identify Mitigation Standards

= can include ‘no surface occupancy’ or ‘controlled surface use’
on BLM lands.

IMPACT: Creates access challenges to subsurface
mineral rights on State lands, State Mineral Leases
and exploration targets on State/non-BLM lands.
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IMPACTS — Proposed Planning Rule £ " |

= Plan Components will be changed to Implementation
Strategies

= 4 of 8 prior RMP content requirements will be developed
solely by BLM.

= Will be developed AFTER publication of the draft plan and
NEPA documentation.

= Implementation Strategies will not be subject to protest.
IMPACT: No private or State input.

= Planning boundaries will be changed from site/District
specific boundaries to "Eco-Regions”
= Washington BLM Office will determine planning boundaries.
IMPACT: Will politicize decision making.
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IMPACTS — Proposed Planning Rule ;1

= Will allow " Citizen Science”’ in decision making; call to
the public for information
IMPACT: No peer review; reliance on faulty information.

Planning Assessment (PA) will replace Planning Criteria
(PC) and Analysis of the Management Situation (AMS).

- IMPACT: PC and AMS were prime Coordination
opportunities, now replaced with Planning Assessment.

- IMPACT: Elevates public participation over BLM duty of
meaningful Coordination.

- IMPACT: Removes select Coordination provisions and/or
add caveats for Coordination.

10
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IMPACTS — Proposed Planning Rule £ , "

= Planning Designations to be defined later in BLM
Handbook.

= Includes: research natural areas, special recreation
management areas, backcountry conservation areas, wildlife
corridor areas, and solar energy zones.

IMPACT: No mention of grazing areas, mineral
development zones or timber production areas.

= Plan Protest Criteria is narrowed.

IMPACT: Can only protest as to why a "plan criteria”
Is inconsistent with federal law or regulation.

11
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IMPACTS — Proposed Planning Rule

= Plans can be changed by BLM with 30-day advance
notice to the public.
= no plan amendment required.
IMPACT: No stakeholder input to changes.

= Removes “of more than local significance’ from
regulations; BLM asserts it is “unnecessary’.
= this phrase has distinct meaning and relevance.
IMPACT: Loss of local input and control.

12



- FREEPORT- McMoRAN

Actions

= State of Arizona Resource Advisory Council — Senate Bill

1292 created the Arizona Resource Advisory Council (RAC)
in April 2014.

= Added Article 20 (Arizona Resource Advisory Council) to Title
37, chapter 2 of the Arizona Revised Statutes.

= Advisory body concerning the planning and management of
public lands in Arizona, except for rangeland resources.

= Response to lack of input and action on part of BLM Arizona
RAC.

13
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Governmental Agencies - Letters of Concern re FLMPA,
NEPA, Local, State, and Tribal Input

= Alaska

Citizens' Advisory Commission on Federal Affairs, Office of Alaska Governor Bill Walker

Doyan Tribe
Governor of Alaska
U.S. Fish & Wildlife Service, Alaska Region 7

= Arizona

Apache County Navajo County

Hualapai Tribe Mohave County
City of Sierra Vista Cochise County
Colorado River Indian Tribes Graham County

Intertribal Association of Arizona

Maricopa County Flood Control District

Winkleman Natural Resources Conservation District
Wilcox-San Simon Natural Resource Conservation District

= California

Kern County City of Ridgecrest
San Bernardino County Modoc County
Inyo County

Arizona Association of Conservation Districts
Arizona Game and Fish Department
Gila County

Hereford Natural Resources Conservation District
Pima Natural Resources Conservation District

Big Sandy Resource Conservation District

Imperial County
Rural County Representatives of California

14
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Governmental Agencies - Letters of Concern re FLMPA,
NEPA, Local, State, and Tribal Input

= Colorado
Butte County Douglas Creek Conser. Dist. Garfield County
Gunnison County Rio Blanco County Ouray County
Moffat County Mesa County Routt County
San Miguel County White River Conservation Dist. Delores County
= Idaho
Custer County Idaho Association of Counties Owyhee County

Governor of Idaho

= Montana
North Blaine Co. Cooperative State Grazing Dist.  Powell County Phillips County
Phillips Conservation District Valley County

= Nevada
City of Henderson City of Las Vegas Clark County Elko County
Esmeralda County  Eureka County Governor of Nevada Lincoln County
Mineral County Moapa Valley Water District Nevada Assoc. of Counties  Storey County
Nevada Legislative Committee on Public Lands Nye County

15
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Governmental Agencies - Letters of Concern re FLMPA,
NEPA, Local, State, and Tribal Input

= North Dakota

McKenzie County

= New Mexico

Border Soil and Water Conservation District Caballo Soil and Water Conservation District
Carlsbad Soil and Water Conservation Distract Catron County

Chaves County Coronado Soil and Water Conservation District
Deming Soil and Water Conservation District Dona Ana Soil and Water Conservation District
Eddy County Elephant Butte Irrigation District

Governor of New Mexico Harding County

Hidalgo Soil and Water Conservation District Lincoln County

Luna County McKinley County

New Mexico Association of Counties New Mexico Commissioner of Public Lands

New Mexico Department of Agriculture Otero County

Otero Soil and Water Conservation District Rio Arriba County

Roosevelt County Roosevelt Soil and Water Conservation District
Sierra County Sierra Soil and Water Conservation District

San Francisco Soil and Water Conservation Dist.  Santa Clara Pueblo

Santa Fe-Pojoaque Water and Conservation Dist.  Southwest Quay Soil and Water Conservation District
Hidalgo County Chaves Soil & Water Conservation District

New Mexico Association of Counties Hidalgo County

16
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Governmental Agencies - Letters of Concern re FLMPA,
NEPA, Local, State, and Tribal Input

= Utah

Baker County Beaver County Box Elder County Carbon County
Duchesne County Iron County Juab County Kane County
Piute County San Juan County Sanpete County Savier County
Uintah County Governor of Utah Washington County Wayne County

= Wyoming

Big Horn County Fremont County Governor of Wyoming Park County
Sublette County Sweetwater County Wyoming Association of Conservation Districts
Wyoming Coalition of Local Governments Wyoming County Commissioners

Wyoming Office of State Lands & Investments Wyoming State Engineer

Wyoming State Grazing Board Campbell County

Saratoga-Encampment-Rawlins Conservation District

Wyoming Department of Environmental Quality Wyoming Game & Fish Department
Wyoming Legislature's Select Federal Natural Resource Management Committee
Shoshone Conservation District

= QOregon

Association of O&C Counties Curry County Douglas County Baker County
Harney County Jefferson County Grant County

17
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Western States Land Commissioners
Association

BLM 2.0 Propoze Rule Comments fram WSLCA Fage |2

aducation, state heaith care functions, and other state responsibilities a5 these mates were.
zettled and developed. Thuz, the checkerboard nature of state truzt land ownership
inextricably intertwines trust assets with federal public lands. Therefore, the land uze planning
activities of the BLM greatly impacts = state’s ability to generste income fram thew trust assets.
State trust land generation of solates
state parcels when surrounded by BLM lands that are off limits to mest economic uses is very
difficult—negating the grant and its purpose to the states Therefore, 25 BUM amends its rules
for planning, the impacts on state trust sasets must be & priority consideration.

Il PLANNING AUTHORITY

Arsicie IV of the U §. Constitutian gives Congress the exdusive jurisdiction aver the
public lands through the property clause. FLPMA 3nd itz mandstes are 2 delegation of s partion
of that authority o the Secretary of Interior who iz recyired to manage the aublic lands
purzuant to the Cangressional mandates included i the FLBMA. Indeed, Congress created 3
check on the delegated autharity 3z spelled out in Section 202()(2] of the Act which reguires

& izion or 3ction PuTzUINt 10 3 Management
decision that excludes [that is. totally eliminates) ane or more of the principal or major uses for
two or more years with respect to a tract of land of one hundred thausand scres or more

At the heart of BLW's planning authority isof course the Agency's primary mandate
which requires the agency to manage the public ands pursuant to the principles of multiple vse
and suztained yield. Thus, all resource maragement plans must comply with this underiying

grezsional mandate. In additian to the muftiple use, sustained yield mandate, the BLM is
alzo require 1o cogrdinate planning and management actvities with state and local
overmments. Wnile the proposed rule cites much of Section 202(a),  stops short of citing
202{a){} which reads:

“{8) ro the extent consistent with the laws gowerning the administration of the
public iands, coordinate the iond use irventovy, pionning, and managemant
sctivities of or for such lands with the land use planning and menegerment
Brograms of ather Federal departments and agencis and of the States and iocal
govermmants within which the lands are Jocated, including, but not limited to, the
stotewids cutdoor recreation glans developed under the Act of September 3,
1954 (78 Stat. 897, a3 ameniad [16 U.5.C. 4604 et sag. nors], and of or for
Indian tribes by, amang other things. considaring the policias of opproved State
and tribal iond resoures rams. i ;
the Secrstary shall, to the extant he finds practical, keep opprized of Stats, local,
and tribal iand use pians: assure that corsidsratian iz giver 1o thass Stats, local,
and tribal plans that ars germane in the development of land use alans for public
fands; assist in resoiving, to the extent practical, inconsistencies batwean Faderal
and non-Fadaral Government plans, and shal provide for meaningful pubiic
involvemant of State and local governmant cofficials. bath slocted and appointed.

BLM 2.0 Propased Rule Comments from WSLCA Page |5

reviews, public imahement, prasition . Rizhard
=a imagine meaningful conzultation serozs mukiale state, county, 3nd Tribal jussdictonz—
e ixin direct 8 fions of FLOMA.

g yin terms of
i BLM offces and the Wazhington

offie. isian mai the lang and cioser
0 In other wores, i B3 i
which ctnd & they deley; b fans
Cantrafied pianning coud anly be supperted By those groups who have an inerezt in reducing
e infiuence in pursuing their osjectives. Experi

clserta the - Bl will and of those who
wtize thee langs . ? o ice wi

ivisians, the fact is that these po¥tical boundaries are 3 reality that cannot be ignoredina
public proces: an indeed arovide for mare intenzive, detailed, and sceurate management
be sczomplished

comsiex zingle i imper will
diuse input from the pubiic 2nd cooperating entties

V. SPECIFIC CITATIONS OF CONCERN

= Section 1610.3-2 Consistency requiremants:
The BLM iz seeking to change the word “shal” 1o “wil” for impraved resdabilizy. The
word “shal” iz common in federal regulations, and it indicate: 2 directive thatan
ageney must camply with. Changing this ta the ward “will” iluta: the meaning, snd
Goes ot appear to add value given the BLM intends “no change in practice.”
Retention of the word “zhall” here ard slszwhere in the Propazed Aule would retain
cansistency and intent under current law.

b, Section 1610.5-2(6] Consistency Requiremants:
The BLM, euizting regu planz
to be consiztent with “policies 2rd arograms” of Federsl sgences, State and focal

5. and Inian triges. ‘policies and e refectedin
the tan use pians, that may not be the caze. : iz commen for policies and programs
o ically planz. Ao, thiz would sppear to ignare

af & eai jurizdicvion. Under exi salong 3z

3 local land uze plan. policy or arogram was consiztent with Federal statute, the local

land uze plan, poficy ar E the consistency revie iz

by the BLM. Therefore, we believe thit consisiency with policies and programs should
remain in the regulationz

& Section 1610.3-2(B}{2j Consiztency requirements:
The propased rule states that “within 60 Gays 3fter receiving 3 propazed plan or
Gonernariz) may .
igentifying approved use plans of the
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Summary: Impact to
State Land Subsurface
Rights

Thank you.
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